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By Email 
 
Dear Mr Coonan, 
 
Chain of Responsibility Taskforce Review 
You have asked us to advise about certain aspects of the Chain of 
Responsibility Taskforce Review of CoR provisions in the (HVNL).1 The Chain 
of Responsibility Review Assessment of Options Paper February 2014 
(Options Paper) forms the basis of this Review. 
 
Presumption of Innocence and Reverse Onus of Proof 
We have provided advice about these issues previously and draw your 
attention to some recent developments. 
 
We emphasise the golden thread principle as stated by Lord Sankey in 1935. 
 

Throughout the web of the English Criminal Law one golden thread is 
always to be seen, that it is the duty of the prosecution to prove the 
prisoner's guilt.2 

 
Lord Sankey went on to say: 
 

No matter what the charge or where the trial, the principle that the 
prosecution must prove the guilt of the prisoner is part of the common 
law of England and no attempt to whittle it down can be entertained.3 

 
It has been suggested that the golden thread may have become a little frayed 
since then. Not only have attempts been made to whittle the principle down, 
these attempts have been successful and certain provisions of the HVNL 
provide examples. 

                                            
1
 As enacted by the Heavy Vehicle National Law Act 2012 (Qld) and in force from 10 February 

2014 in Queensland  in all other jurisdictions except WA the ACT and NT 
2
 Woolmington v Director of Public Prosecutions [1935] AC 462, 481 

3
 Ibid 
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Recent Case Law 
The golden thread is by no means an outdated or irrelevant principle. In a 
judgment handed down on 13 October 2013 Kiefel J of the High Court of 
Australia, citing Lord Sankey’s judgment, said:  
 

The golden thread of the system of English criminal law is that it is the 
duty of the prosecution to prove the prisoner's guilt. This is consistent 
with the presumption of an accused's innocence. It finds expression as 
a fundamental principle of the common law of Australia.4  

 

Emphasising the importance of the presumption of innocence and the 
prosecutorial onus of proof, Bell J of the Victorian Supreme Court, in a 
judgment handed down on 17 January 2014, cited Kiefel J’s statement of the 
law with approval.5 
 
French CJ of the High Court also had this to say in Lee v New South Wales 
Crime Commission: 
 

The presumption of innocence, the privilege against self-incrimination 
and the right to silence are important elements of the "accusatorial 
system of justice" which generally prevails in the common law world. 
………Executive governments have found aspects of the accusatorial 
system an inconvenience in the investigation of criminal conduct.6 

 
Human Rights Laws 
The International Covenant on Civil and Political Rights, to which Australia is a 
party, sets out the presumption of innocence in Article 14 (2).  

 
Everyone charged with a criminal offence shall have the right to be 
presumed innocent until proved guilty according to law.7 

 
In Victoria, the Charter of Human Rights and Responsibilities Act 2006 
(CHRRA) and in the ACT the Human Rights Act 2004(HRA)have provisions 
which mirror Article 14 (2). 

 
A person charged with a criminal offence has the right to be presumed 
innocent until proved guilty according to law.8 

 
Everyone charged with a criminal offence has the right to be presumed 
innocent until proved guilty according to law.9 

 
Neither statute prevents the Victorian nor the ACT Parliament from enacting 
laws which reverse the burden of proof, but neither is supposed to do so 

                                            
4
 Lee v New South Wales Crime Commission [2013] HCA 39, para 174 

5
 Woods v DPP [2014] VSC 1, para 4 

6
 Lee v New South Wales Crime Commission  op cit, paras 1 and 2  

7
The Covenant is set out in Schedule 2 to Australian Human Rights Commission Act 1986 

8
 CRHRRA s 25(1) 

9
 HRA s 22(1) 

http://www.austlii.edu.au/au/legis/vic/consol_act/cohrara2006433/s3.html#person
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without following certain processes.10 In Victoria if, in a proceeding before a 
lower court, a question of law arises as to the application of the CHRRA with 
respect to the interpretation of a statute, the lower court may refer that 
question to the Supreme Court. The Court may make a declaration that the 
statute cannot be interpreted consistently with a human right.  However a 
declaration of inconsistent interpretation does not affect the validity or 
enforcement of the statute or create any right in a person or give rise to any 
civil cause of action. A copy of the declaration must be sent to the Attorney-
General who must give a copy to the responsible Minister. Within 6 months 
the Minister must prepare a written response and table it in Parliament and 
publish it in the Government Gazette.11  

In Queensland the Legislative Standards Act 1992(LSA) sets out a number of 
fundamental legislative principles which require that legislation has sufficient 
regard to the rights and liberties of individuals which depends on whether the 
legislation: 

does not reverse the onus of proof in criminal proceedings without 
adequate justification;12 

The Office of Queensland Parliamentary Counsel is required to advise on the 
application of the fundamental legislative principles to proposed legislation.13 
However the LSA does not go beyond these requirements. 

Although Australia’s international treaty obligations are not incorporated into 
domestic law, the general common law principle has been stated by Maxwell 
P of the Victorian Court of Appeal:  

The provisions of international treaties are relevant to statutory 
interpretation. In the absence of a clear statement of intention to the 
contrary, a statute (Commonwealth or State) should be interpreted and 
applied, as far as its language permits, so that it conforms with 
Australia’s obligations under a relevant treaty. 14 

 
Based on this principle it is possible that interpretation of a statute which 
contains reverse burden of proof provisions, such as the HVNL, could receive 
an adverse judicial interpretation based upon article 14(2) although it is not 
clear what the consequences of that might be. 
 
The human rights protected by the CHRRA and the HRA apply to individuals 
not corporations.15 Nevertheless in the review of the Victorian Occupational 
Health & Safety legislation conducted in 2004 by Chris Maxwell QC, as he 
then was, emphasised very strongly that the prosecution should bear the onus 

                                            
10

 CHRRA sections 28 and 29. HRA sections 37-39 
11

 CHRRA sections 33 -37 
12

 Section 4 
13

 Section 7 
14

 Royal Women’s Hospital v Medical Practitioners Board [2006] VSCA 85 para 75 
15

 CHRRA section 6  and HRA section 6 
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of proving all elements of an offence and clearly included corporations within 
that ambit. 
  

In my view, the current Victorian position should be maintained. It is a 
fundamental principle of criminal law that the prosecution should bear 
the onus of proving all of the elements of an offence. This principle 
should only be departed from in the most exceptional circumstances.16  

 
This principle is maintained in the Occupational Health and Safety Act 2004 
(Vic) and in the Model Work Health and Safety Law which has been adopted 
by all other jurisdictions except Western Australia. In Western Australia the 
Occupational Safety and Health Act 1984 maintains the principle. 
 
The COAG Principles 
The implementation of the COAG Principles by the Commonwealth, New 
South Wales, Victoria, South Australia and Queensland is another significant 
development, although the implementation of the Principles across the 
jurisdictions might be described as incomplete and uneven.   

 
Personal Liability for Corporate Fault Reform Act 2012 (Cth) 
Statutes Amendment (Directors’ Liability) Act 2011 (South Australia) 
Statute Law Amendment (Directors’ Liability) Act 2013 (Victoria) 
Justice and Community Safety Legislation Amendment Act 2010 (ACT) 
Directors’ Liability Reform Amendment Act 2013 (Queensland) 

 
In Tasmania the Directors’ Liability (Miscellaneous Amendments) Bill 2012 
was introduced into the House of Assembly on 20 November 2012 but, for 
reasons of which we are not aware, the Bill did not move beyond that stage. 
 
It does not appear that any steps have been taken in Western Australia or the 
Northern Territory to give any legislative effect to the COAG Principles. 
 
Despite the incomplete and uneven application of the COAG Principles the 
basis of these Principles remains intact. They recognise that the reverse onus 
of proof should apply only in very limited circumstances. 
 
Australian Law Reform Commission Review of Commonwealth laws for 
consistency with traditional rights, freedoms and privileges 
On 11 December 2013 the Commonwealth Attorney General, Senator George 
Brandis QC, announced that he had asked the Australian Law Reform 
Commission(ALRC) to review Commonwealth legislation to identify provisions 
that unreasonably encroach upon traditional rights, freedoms and privileges. 
He specifically identified 19 elements that encroach upon such traditional 
rights the first of which being those which: 
 

reverse or shift the burden of proof 
 
The focus is to be on 3 areas including; 

                                            
16

 Occupational Health and Safety Act Review Chris Maxwell, March 2004 para 1715 
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 commercial and corporate regulation 

 
Although not a Commonwealth law, the HVNL is the result of a COAG reform 
process, with the Commonwealth as the convening government. In our 
opinion any laws which result from the COAG process appropriately fall within 
the ambit of this Review. 
 
The ALRC is to identify and consult relevant stakeholders, including key non- 
government stakeholders. It is to report by 1 December 2014 and will 
presumably call for submissions as part of this consultation process.17 
 
Summary  
The justification for this reverse onus - that the facts and circumstances 
relating to the commission of an offence are within the knowledge of the 
defendant and that the reverse onus is justified, is one which we do not 
consider has any merit. In all areas of criminal law, knowledge of facts will 
always be with the defendant. It should be up to the relevant prosecutor or 
agency to gather the facts and prove the case.  
 
The knowledge argument in effect concedes that the prosecution does not 
have sufficient evidence upon which to proceed and that the reverse onus 
allows it to do so. This is about ease of prosecution and conviction not fair 
enforcement. 
 
The reverse onus operates against established legal principle 
 
These developments reinforce the ATA’s position that the burden of proof 
should rest with the prosecution in the case of individuals and corporations for 
those executive officer liability and chain of responsibility offences which 
presently operate on a reverse burden of proof basis. 
 
The Reasonable Steps Defence- Burden and Cost 
The burden of proving the reasonable steps defence is an inherent difficulty 
for any defendant and adds considerably to the cost of defending 
proceedings. 
 
It is made more difficult by the need to prove that the defendant did not know 
and could not reasonably be expected to have known of the contravention 
concerned before moving to prove the taking of all reasonable steps or that 
there were no steps that could reasonably be expected to be taken.18 
 
It is not entirely clear to us how this knowledge is meant to apply and why it is 
relevant. There may be knowledge of the contravention without any direct 
involvement in it. In our view section 618 should be repealed in its entirety, but  
at the least we recommend that section 618(a) be repealed. 
 

                                            
17

 The Terms of Reference are available at: http://www.alrc.gov.au/news-media/2011-
2013/new-australian-law-reform-inquiry-focus-freedoms 
18

 HVNL section 618 
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Given the extensive enforcement and investigatory powers contained in 
Chapter 9 of the HVNL, there appears to be no impediment to obtaining the 
necessary evidence upon which to base a prosecution.  
 
The Options Paper states that some stakeholders have raised concerns that 
certain powers under the HVNL limit the ability of authorised officers to obtain 
the necessary information in a CoR investigation. A number of views and 
options are canvassed.19  
 
The ATA considers that Proposal 7 should be explored further. We suggest 
that information about business practices could be added as section 570(1) 
(c): 
 (c) information about the business practices of the responsible person 
 
It might also be worthwhile to add information about reasonable steps as 
section 570(1)(d): 
 

(d) information about any reasonable steps taken by the responsible 
person 

  
These additions could encourage investigation of the chain beyond driver and 
operator. 
 
Fair and consistent enforcement of itself, without necessarily resulting in 
prosecution, is likely to encourage compliance not only by those subject to 
enforcement but more widely. 
 
The need for a consistent enforcement and prosecution approach across all 
jurisdictions is self-evident. The Options Paper deals with this issue.20 
Although there are Guidelines, they were approved by Ministers in 2005 and 
were based on the Road Transport reform (Compliance and Enforcement) Bill. 
The HVNL is a far more extensive statute. We note that further work to 
develop guidelines requires additional time and funding for which there is no 
current resource allocation.21 We believe there should be an allocation and it 
should be a priority.   The HVNL needs up to date guidelines. We can only say 
that the differing jurisdictional approaches under the previous chain of 
responsibility laws should not continue. Safe Work Australia’s National 
Compliance Policy, referred to in the Options Paper might provide a useful 
guide.22 The enforcement guidelines should contain a clear obligation to 
investigate up and down the chain before any prosecution is launched. 
 
The cost issue needs to be considered against the range and type of 
defendants. Few drivers, unless supported by an employer, would have the 

                                            
19

 Options Paper Topic 3 Compliance and Enforcement 1-14 
20

 Options Paper Topic 3 Compliance and enforcement Proposal 9, 11 
21

 op cit 12 
22

 http://www.safeworkaustralia.gov.au/sites/swa/about/publications/pages/national-
compliance-enforcement-policy 
 

http://www.safeworkaustralia.gov.au/sites/swa/about/publications/pages/national-compliance-enforcement-policy
http://www.safeworkaustralia.gov.au/sites/swa/about/publications/pages/national-compliance-enforcement-policy
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resources to contest proceedings and go to the cost of mounting a reasonable 
steps defence. The capacity to pay a significant penalty is another issue. 
 
The majority of transport companies fall within the small category and many 
would not have the resources to contest proceedings and meet the cost of 
running a reasonable steps defence. The costs problem for companies is 
compounded by the 5 times penalty provision.23 
 
The larger, well-resourced companies will have the capacity to run a 
reasonable steps defence, but even those companies will look at the costs 
against the potential penalties.  
 
We are aware of cases where a defendant has pleaded guilty to avoid the 
cost of defending the proceeding. This approach may have its disadvantages 
as previous convictions will be taken into account in any subsequent 
proceedings and go to the amount of penalty.   Of course there will be cases 
where a plea of guilty is based on the strength of the case and the absence of 
any real defence. 
 
A decision to defend proceedings relying on the reasonable steps defence will 
not necessarily be based on penalty and costs alone. The time it takes to 
prepare and run a case might also be a factor especially where it involves 
time off the road.  
 
Each case is different and it is not possible to be definitive. In Victoria the 
costs of running a defence in the Magistrates’ Court would amount to $3,000-
$6,000 for a half to full day hearing, perhaps more depending on the level of 
legal representation The number of charges is relevant.  Mounting a 
reasonable steps defence to only one charge could result in a hearing over 
more than one day. Multiple charges will increase the time and the cost. 
 
A reasonable steps defence would require evidence from at least one person 
possibly more, and in some cases it might be prudent or necessary to rely 
upon the evidence of an independent expert. It would depend upon the case, 
but it is unlikely that an independent expert’s report could be provided and the 
expert give evidence for anything less than $5,000-$10,000. There would also 
be travelling costs and perhaps accommodation expenses for witnesses if 
they have to come from interstate. 
 
It is not only the cost of court time there is also the cost of preparation time. 
Taking legal advice, including the need to interview potential witnesses and 
assess evidence could easily see considerable costs incurred before the 
matter comes to court. If a defence is successful the ability to obtain costs is 
uncertain across the various jurisdictions. If obtained a costs order would only 
recover a percentage of the costs actually incurred unless an order for full 
indemnity costs were made. 
 

                                            
23

 HVNL section 596(3) 
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The potential penalties are significant. Courts will impose penalties 
commensurate with the offence without regard to capacity to pay. Section 
593(2) of the HVNL requires a court, when imposing 2 or more penalties, to 
take into account the combined effect of the penalties imposed. This does not 
limit the court’s discretion. The capacity of a defendant, individual or 
corporate, to meet a significant penalty is relevant in a practical sense.  Some 
corporate defendants may use “phoenix” companies. Although these 
companies fall within the jurisdiction of Australian Securities and Investments 
Commission their use may compromise the effectiveness of the HVNL 
enforcement process. 
 
Summary 
The reasonable steps defence is an evidentiary and a costs burden. Those 
subject to it see it as unfair and that is likely to produce some resistance to 
compliance.  
 
Amending the HVNL so that the burden of proof is upon the prosecution would 
in our view be likely to produce a higher level of compliance. 
 
Enforcement across the chain is important for the effectiveness of the HVNL.  
This is probably a matter for the National Heavy Vehicle Regulator (NHVR) 
and the jurisdictions with which it has Service Level Agreements, rather than 
any statutory provision. Whilst the amendments we have suggested to section 
570(1) might help in that process, we are of the view that this is a matter best 
dealt with in enforcement guidelines. As we have already said, enforcement 
across the chain will assist with compliance.  
 
Parties in the Chain of Responsibility 
The absence of any definition of chain parties in the mass, dimension and 
load restraint (MDLR) area, unlike the fatigue and speeding areas, provides a 
stark contrast. 
 
The parties in the MDLR chain are only indirectly identified by the extended 
liability provision. A consignee is not included in the extended liability 
provision but attracts liability based on an act or omission which results in 
inducing or rewarding a contravention of an MDLR requirement. Further the 
consignee must intend that result or is reckless or negligent in doing the act or 
making the omission. This liability is based upon the normal burden of proof.24  
 
We assume this different approach was based on the belief that the 
consignee does not usually have any role or is far removed from any role in 
the MDLR process.  
 
The parties in the fatigue and speeding chain are defined. The parties and the 
relevant provisions are identified in the following table. 
 
The terms themselves are defined in section 5 of the HVNL although 
“commercial consignor” is defined in section 210. 

                                            
24

 HVNL section 194 
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CHAIN PARTIES 
MDLR (section 183 ) SPEEDING(section 214 ) FATIGUE (section 227 ) 

employer employer employer 

prime contractor prime contractor prime contractor 

operator operator operator 

consignor scheduler scheduler 

packer loading manager consignor 

loading manager commercial consignor consignee 

loader consignee loading manager 

consignee (section 194)  loader 

  unloader 

 

In Appendix D to the Options Paper, Executive Officers are included as a 
chain party. This is not correct. They are not included in the definitions for 
fatigue and speeding or in the extended liability provision for MDLR. Executive 
officer liability only arises if a body corporate contravenes a provision of the 
HVNL. We also note that partners (section 637) and management members 
(section 638) are not included.  
 

Based on our comments about the reverse burden of proof, we have included 
recommended amendments to sections 636, 637 and 638 in Part B of the 
Addendum to this opinion. 
  
New Zealand 
By way of contrast in New Zealand, the Land Transport Act 2005 (LTA) deals 
with the issue of director liability albeit in a more limited context.25 
  

79K Liability of directors of bodies corporate 
If a body corporate is convicted of an offence against this Part, 
every director of the body corporate also commits the offence 
and is liable to the same penalty if it is proved that— 
(a) the act or omission that constituted the offence took 
place with his or her express or implied authority; and 

  (b) he or she failed to take all reasonable steps to prevent 
or stop that act, or remedy that omission. 

  
MDLR Provisions 
In considering the need for fair and reasonable CoR laws we agree with the 
ATA’s position that the MDLR provisions should be altered so that they are 
made consistent with the fatigue and speeding provisions by defining parties 
in the chain, by imposing positive obligations on chain parties to take 
reasonable steps to ensure compliance with the various MDLR provisions and 
prohibiting particular contracts and requests. ATA’s Submission to the 
Queensland Parliamentary Transport and Local Government Committee 
Heavy Vehicle National Law Bill 7 August 2012 (ATA Submission) contains 
suitable provisions in Recommendation 3 for a new Part 4.7A. We note that 
you have included the consignee within the chain and have imposed positive 

                                            
25

 For offences against Part 6A (Offences relating to land transport services and penalties)  
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obligations upon the role in these provisions. In this context section 194 might 
appropriately be repealed. 
 
Extended Liability or Deeming Provisions 
If positive obligations are imposed we believe that the rationale for the 
extended liability provision disappears and that section 183 could be repealed. 
We also believe that, as direct obligations apply in the fatigue and speeding 
areas that the extended liability provisions contained in sections 219, 261 and 
315 could also be repealed. 
 
By analogy, the COAG Principles state that liability should not apply as a 
matter of course. This is what the extended liability provisions impose without 
any regard to involvement or culpability. They are indiscriminate in application 
and do not encourage or promote compliance. 
 
Deeming provisions such as the extended liability provisions in the HVNL are 
not a good legislative policy solution. They are negative not positive in scope. 
 
We know from our own experience in advising on transport contracts that 
pointing to the positive obligations in the HVNL (or previous legislation) when 
negotiating compliance provisions, usually receives a positive response. 
 
We have seen some attempts to try and transfer CoR responsibilities back to 
the transport provider. These are normally quite easily dealt with by reference  
to the positive obligations, and section 742 which prevents contracting out. 
The absence of positive obligations in the MDLR area is not helpful. 
 
However if the extended liability provisions are to remain they must be subject 
to active involvement or culpability and the normal burden of proof. We 
suggest that sections 183, 219, 216 and 315 could be amended as set out in 
Part A of the Addendum to this opinion.  
 

Extending the Chain 
Proposal 2 in the Options Paper suggests that there is a need to target 
individuals that create demand for road transport leading to breaches i.e. 
inventory managers, time slotters, retail managers, load owners and freight 
customers.26   
 
The reference is to individuals. Load owners and freight customers would in 
most cases be companies and likely to fit within the definitions of “consignor”, 
“commercial consignor” or “consignee”. Inventory managers and retail 
managers are likely to be employed by those chain parties and their activities 
covered by their employer’s chain obligations. A time slotter might also fit into 
that category or perhaps that of “scheduler”. 
 
In our view they are already most likely within the definitions.  
 

                                            
26

 Options Paper Topic 2: Parties and Roles  Parties in the Chain of Responsibility Proposals 
2 and 4, 9 and 12   
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Proposal 4 is to expand the current definitions to include inventory managers  
etc. We do not believe that it is necessary to do so. For the above reasons we 
believe that these roles would usually fit within the general definitions of the 
chain parties in section 5.  
 
However to remove any doubt perhaps a “catch-all” definition could be added 
in relevant places. For example, in the fatigue area a new section 227(1)(j): 
 

Any person, by whatever name called, whose role or responsibilities 
gives the person responsibility for a fatigue-regulated heavy vehicle  

 
In the speeding area a new section 214(1)(h): 
 

Any person, by whatever name called, whose role or responsibilities 
give them responsibility for a heavy vehicle 

 
In the ATA’s suggested section 152J, add section 152J(1)(h) 

 
Any person, by whatever name called, whose role or responsibilities 
give them responsibility for a heavy vehicle 

 
The Note in section 214 in relation to speeding expressly states that the 
exercise of any of these functions, exclusively or occasionally, decides 
whether a person falls within any of these categories rather than the person’s 
job tile or contractual description. We recommend that an identical Note be 
inserted in section 227(fatigue) and in the suggested definition for the MDLR 
category.  
 
General descriptions with flexibility to capture a range of people are more 
likely to result in a workable regime. The precise identification of particular 
roles runs the risk that the nominated list becomes definitive and that other 
roles are excluded. It is also possible that titles could be changed and 
corresponding job descriptions written in a way designed to take those 
involved out of the category. General descriptions with flexibility also remove 
the need for legislative change which, in the HVNL legislative structure, could 
be difficult and take time.  
 
Case Law 
One case shows how the courts might deal with the application of a chain 
definition. 
 
Western Freight Management Pty Limited v Road Transport Authority of 
New South Wales [2009] NSWSC 328 
Western Freight Management entered into an agreement with Star Trak 
Express under which WTM was to provide linehaul services to Star Trak on 
specified routes and on the terms and conditions set out in the agreement.  
 
The judgement does not set out in precise terms what actually happened and 
the point in issue was whether at the relevant times WFM was the operator. 
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On the facts agreed and established in evidence WFM was a person who was 
responsible on the days in question for controlling the operations of the two 
vehicles in question both at the depot of Star Trak Express and in respect of 
the towing of trailers on the roadway. In controlling the use or the operations 
of the towing vehicles as part of a combination(s) plainly fell within the 
responsibility of WFM in performing services under the agreement.  Therefore 
WFM was held to be an operator. 
 
New Zealand 
Again by way of contrast in New Zealand, the LTA has two relatively simple 
provisions in Part 6C Offences relating to chain of responsibility 
 

79T Offence to cause or require driver to breach speed limits, 
maximum work time, or rest time requirements 
Every person commits an offence, and is liable on conviction 
to a fine not exceeding $25,000, who, by act or omission, directly 
or indirectly causes or requires (whether or not the sole 
cause) a driver to— 
(a) exceed any applicable speed limit if that— 
(i) person knew, or should have known, that the 
speed limit would be, or would likely be, exceeded; 
and 
(ii) driver is a driver to whom subpart 1 of Part 4B 
applies; or 
(b) exceed the maximum work time prescribed in this Act 
or the rules if that person knew, or should have known, 
that the maximum work time would be, or would likely 
be, exceeded; or 
(c) fail to comply with the rest time requirements prescribed 
in this Act or the rules if that person knew, or 
should have known, that the rest time requirements 
would not be, or would likely not be, complied with; or 
(d) fail to maintain a logbook in the prescribed manner if 
that person knew, or should have known, that the failure 
to maintain the logbook would contravene subpart 2 of 
Part 6B. 
  
79U Offence to cause or require driver to breach maximum 
gross weight limits 
Every person commits an offence, and is liable on conviction 
to a fine not exceeding $25,000, who, by act or omission, directly 
or indirectly causes or requires (whether or not the sole 
cause) a driver to operate a vehicle or combination of vehicles 
in breach of the applicable maximum gross weight limits for 
that vehicle or combination of vehicles if that person knew, or 
should have known, that the breach would, or would be likely 
to, occur. 

 
The term “chain of responsibility” is not defined and the drafting permits a 
wide imposition of liability upon any person involved in the commission of an 
offence. The NZ Transport Agency has issued a guidance note on the chain of 
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responsibility which indicates how flexible the concept is.  Interestingly it 
states: 
 
 The chain of responsibility is responsibility shared, not transferred27  
 
This is a theme which might usefully be adopted here. 
 
These New Zealand provisions show that it is possible to provide wide 
coverage with relatively brief sections. It does not have to be a complicated 
drafting exercise. 
 
We agree with the ATA view that all parties in the chain need to be the subject 
of enforcement. We believe that the amendments suggested above to section 
570 might encourage a wider chain enforcement focus. 
 
Such a wider enforcement focus is more a matter of regulatory approach than 
one for statutory obligation.  
 
What are Reasonable Steps 
As presently drafted section 620 lists factors the court may consider in 
deciding whether a person took all reasonable steps in relation to MDLR 
offences. Section 622 lists those factors the court may consider in relation to 
speeding and fatigue.  
 
In our view certainty would be enhanced if the word “may” in sections 620 and 
622 were changed to “must”. 
 
This would compel a court to take the matters listed into account in deciding 
whether reasonable steps were taken. The matters listed provide a most 
useful set of parameters for chain parties to take into account in determining 
the reasonable steps that might be taken in particular circumstances.  
 
It seems to us only fair within the framework of the HVNL that the matters 
listed are a compulsory set of matters a court must take into account. There 
should be no discretion to overlook them and consider other matters. With this 
simple change to these sections, sections 620(2) and 622(3) still enable a 
court to take additional or other matters into account. This still provides some 
discretion to consider other matters that may be relevant on a case by case 
basis.   
 
Section 623 sets out a list of matters when particular parties in the chain of 
responsibility are regarded as having taken all reasonable steps in the fatigue 
and speeding areas. 
 
The matters listed are quite broad. For example section 623(1)(a) states: 

 

                                            
27

 The note is available at http://www.nzta.govt.nz/commercial/assistance/responsibility.html 
 

http://www.nzta.govt.nz/commercial/assistance/responsibility.html
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identified and assessed the aspects of the activities of the party, and 
relevant drivers for the party, that may lead to a relevant contravention 
by a relevant driver for the party; 

 
Section 624 provides that, for the purposes of section 623, the national 
regulations may provide for ways or examples or measures for identification or 
assessment of activities, or elimination or minimization of risk.  
 
The Heavy Vehicle (Fatigue Management) National Regulation makes such 
provision in regulations 26 and 27 which are described as examples for how 
to take reasonable steps in the speeding and fatigue management areas.  
 
The fatigue and speeding provisions provide examples of reasonable steps 
that may be taken.  
 

chain party 
speeding 

examples of reasonable steps 

employer/prime contractor/operator section 204 

scheduler sections 207 and 208 

loading manager  section 209 

commercial consignor/consignee section 212 

  

fatigue  

scheduler section 234 

loading manager  sections 238 and 239 

 
 
There are no examples in the HVNL of reasonable steps that may be taken in 
the MDLR area. However in the restraint area, section 115 provides that 
failure to comply with a performance standard in the Load Restraint Guide is 
evidence the load was not placed, secured or restrained in accordance with 
the applicable loading requirement. This is an indirect way of saying that 
complying with a performance standard in the Load Restraint Guide is the 
taking of reasonable steps.  
 
The Options Paper refers to the guidance material issued by the jurisdictions. 
However the way in which reasonable steps examples appear in the HVNL 
together with the guidance material seems to lack some cohesion. It would be 
preferable if there could be a more coordinated approach. This may not be a 
matter of priority. 
 
Weighbridge Certificates and Registered Industry Codes of Practice 
There are 2 compliance measures which in our view should comprise the 
taking of reasonable steps.  
 

 reliance on weighbridge certificate – if any chain party relies in good 
faith upon a weighbridge certificate properly produced by a duly 
licensed weighbridge that should comprise the taking of reasonable 
steps. Recommendation 6 in the ATA Submission provides an 
appropriate drafting solution. 
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 compliance with registered industry code of practice –if a chain 
party complies with a registered industry code of practice that should 
comprise the taking of reasonable steps.  There should be no 
discretion given to a court to find that compliance was not reasonable 
in the circumstances as provided for in section 625(5). In our view 
section 625 should be amended so that it reads: 
 
 
Proof of compliance with registered industry code of 
practice 
(1) This section applies for deciding in a proceeding for an offence against a 

provision of this Law that may be committed by a person failing to take 

all reasonable steps—whether the person took all 

reasonable steps. 

 (2) Compliance with all relevant standards and procedures under a registered 

industry code of practice, in relation to matters to which the 

offence relates means that the person took all reasonable 

steps. 

 (3)Proof, as established by the prosecutor, that the person failed to comply 

with all relevant standards and procedures under a registered 

industry code of practice, in relation to matters to which the 

offence relates is evidence that the person did not take  all reasonable 

steps. 

 
 
Reasonable Steps Case Law 
We have previously discussed the requirement that prosecutions take place in 
courts of summary jurisdiction - known as Magistrates Courts or Local Courts 
in the relevant jurisdiction.28 As these courts do not produce any systematic 
and frequent public reports there will be little readily available guidance as to 
the way in which these courts will deal with prosecutions and in particular how 
they will consider the application of the taking of reasonable steps.  
 
It is possible that there may be differing interpretations within these courts 
themselves and across jurisdictions. This is to be expected and it occurs in 
other areas of law.  
 
Whilst there is as yet no case law from the HVNL there have been some 
decisions under the previous chain of responsibility legislation. As you know a 
number of cases under the New South Wales legislation have come before 
the New South Wales Supreme Court as there is a provision in New South 
Wales enabling a direct appeal to the New South Wales Supreme Court from 
decisions of the Local Court based on questions of law.29 There is a similar 
provision in Victoria, but as far as we know no cases have come before the 
Victorian Supreme Court.30 
 

                                            
28

 HVNL section 707 
29

 Crimes (Appeal and Review ) Act 2001 (NSW) sections 52 and 56 
30

 Criminal Procedure Act 2009 (Vic) section 272 
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We refer you to some decisions where the reasonable steps issue has been 
considered. 
 
Western Freight Management Pty Ltd v Roads and Maritime Services 
New South Wales [2013] NSWSC 1123 
  
Western Freight Management, as operator, was found guilty of a contravening 
a mass requirement and it was also held that reasonable steps had not been 
taken to prevent the offence. 
 
In this case WFM was picking up goods from another company, Minova, 
pursuant to a transport contract WFM had with Newcrest Mining. 
 
The driver of the truck instructed Minova’s forklift operator to distribute the 
load in a certain configuration which was given to him by WFM administration. 
The configuration of the load was not carried out according to the instructions 
given by the driver for reasons unknown. The driver was watching the truck 
being loaded from a distance and was talking to other drivers during the 
process. In evidence the driver stated that he relied on the professionalism of 
the forklift operator to load the truck in accordance with his instructions. It was 
found that the driver had the ability to check the load but chose not to do so 
for various possible reasons. He did not check the truck once it was loaded. 
All this was held to be a failure of the driver to take reasonable steps. 
 
Western Freight Management Pty Ltd v Roads and Maritime Services 
New South Wales 2013] NSWSC 260 
WFM was found to have taken all reasonable steps to cause the mass of a 
load to be ascertained at the start of the journey by giving the driver 
instructions as to how the freight (a mantle) was to be loaded and also giving 
him a manifest which instructed him to pick up a 4.75 tonne mantle from SWP. 
 
The Roads and Traffic Authority of New South Wales v Fletcher 
International Exports Pty Ltd [2008] NSWSC 936 
Fletcher, as consignor, was found guilty of breach of a number of mass 
requirements falling into the severe category. Fletcher had entered into a 
contract to purchase some land from Kidmans. The purchase price included 
crops of wheat growing upon the land and it was agreed Kidmans would 
harvest the wheat and arrange for its delivery to GrainCorp. The parties 
further agreed Kidmans would retain possession of the land for a period of six 
months after settlement and would attend to various managerial roles which 
included the harvesting and delivery of wheat to GrainCorp. 
 
It was accepted that Kidmans acted as agent for Fletcher after settlement 
particularly with respect to the harvest and delivery of the wheat to GrainCorp. 
Whilst Kidmans was acting as Fletcher’s agent the offences occurred. 
The court was satisfied that Fletcher did not know of the contraventions. 
However it had not established it could reasonably be expected not to know. 
Fletcher’s submission that there were no steps it could reasonably be 
expected to take in the circumstances was rejected as was the contention that 
the company was simply entitled to rely on Kidmans. The court found that 
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Fletcher had custody and control of the heavy vehicle in each case through its 
agent Kidmans. 
 
This case highlights the difficulties mentioned above with respect to the 
operation of what is now section 618(a) of the HVNL.  
 
RTA v Westgate Logistics Pty Ltd [2007] NSWSC 537 
Westgate successfully defended an overloading prosecution in the Local 
Court based on the reasonable steps defence. The RTA appealed. The case 
largely turned on the evidence adduced before the Magistrate which was 
described as sparse. 
 
Westgate’s driver, who was an employee, loaded Westgate’s vehicle at the 
premises of Western Mills, one of Westgate’s customers. It was loaded by one 
of WM’s employees using a forklift. After the vehicle had been loaded the 
driver drove towards the exit. There was a weighbridge near the exit it was 
necessary to go over the weighbridge to leave the premises. The weighbridge 
at WM was controlled and operated by its employees. The procedure was to 
weigh the front axle. The weighbridge had one plate and the driver said that 
he put the steel wheels onto the plate. He was then waved through by an 
employee of WM. He did not give any evidence of communication to him of 
the weight recorded by the weighing process other than by way of the “wave 
through”. 
 
Westgate had a policy that vehicles be weighed before leaving WM for the 
purpose of ensuring vehicles would not be in contravention of the mass 
requirements. There was evidence that the purpose of the weighbridge was to 
advise drivers of the capacity of the weight on the vehicle. 
 
The court considered that in the circumstances the taking of all reasonable 
steps to prevent the contravention required the driver to satisfy himself that 
the vehicle had been weighed and that there was no overloading. The court 
stated that it might be thought that a policy of having a load weighed before it 
commenced its journey vehicle would involve procedures involving the driver 
observing the weighing process and obtaining evidence of the weight of the 
load. 
 
Roads and Traffic Authority of NSW v Time Road Express Pty Ltd [2007] 
NSWC 93 
Time Road Express successfully defended a prosecution in the Local Court   
for an overloading offence based on the reasonable steps defence. The RTA 
successfully appealed on the number of points and based upon the fact that 
the Magistrate proceeded on a “trebly false basis”. There was no direct 
evidence, but it appeared that the driver of the truck drove the empty truck 
from the premises of Time Road Express to the consignor’s premises at 
Granville. The truck was loaded by the client’s forklift driver and there was no 
evidence that the load had been weighed or that the driver was in possession 
of sufficient reliable evidence from which the weight was calculated nor that it 
had in fact been calculated.  
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Wayne Brown (Vic Roads) v City of Whitehorse Case No. Y00627631 
(Magistrates Court of Victoria at Dandenong (18 February 2010) 
Wayne Brown (Vic Roads) v City of Glen Eira Case No. Y00721270) 
(Magistrates Court of Victoria at Dandenong (18 February 2010) 
These are decisions of the Magistrates Court of Victoria and the only ones we 
have been able to find on a public data base. Both cases were heard on the 
same day and a decision handed down on the same day. 
 
Each City was charged, as consignor, relating to breaches of mass limits by 
vehicles collecting waste from its municipality 
 
Whitehorse and Glen Eira each had a contract with Thiess Services Pty Ltd 
which in turn had agreements with various owner drivers to carry out Thiess’ 
contract to collect waste within each City.  
 
In finding that the City of Glen Eira had taken reasonable steps to avoid the 
commission of breaches alleged against it, the Magistrate referred to a 
number of reasons: 

 putting in place a commercial arrangement that makes requiring 
compliance with legislative or regulatory provisions 

 ensuring the commercial arrangement is adequate for the requirements 
of service at the time of the arrangement and for the future 

 structuring the arrangements so that there is no incentive to breach 
regulations such as mass limits  

 including a disincentive to breach such regulations such as bonus 
payments only paid when full compliance met 

 analysis of tender against requirements and reliance upon that analysis 

 monitoring and negotiating on the system to ensure a smooth operation 
and compliance 

 
In the Whitehorse case the reasons were fewer, but common with those in the 
Glen Eira case; 

 ensuring the commercial arrangement is adequate for the requirements 
of the service at the time of the arrangement and for the future  

 structuring the arrangement so that there is no incentive to breach 
regulations such as mass limits  

 analysis of tender against requirements and reliance upon that analysis 

 monitoring and negotiating on the system to ensure a smooth operation 
and compliance 

 
In each case the Magistrate emphasized that her decision was based on 
circumstances at the time the offences occurred and that what was 
reasonable then may not be reasonable now. In particular the City of Glen 
Eira had taken steps to be more vigilant given their experience.  
 
Each case must be considered on its own facts. The taking of reasonable 
steps will depend upon a number of factors including the size and 
management structure of any company involved, the role played in the chain, 



- 19 - 
12 March 2014 

 

{00054065} 00054065.DOCX 

the circumstances of the commercial or other arrangements in place and the 
circumstances of the contravention.  
 
There is an old saying that “hard facts make bad law” and for that reason care 
needs to be taken in relying upon case law precedent.  
 
Positive and Specific Duties 
The proposal that designated positive obligations be imposed to provide 
certainty and enhance compliance is a sound one. As mentioned above we 
agree with ATA’s suggested amendments to Chapter 4 by including a new 
Part 4.7A. In our view those amendments are essential to bring Chapter 4 into 
line with Chapters 5 (speeding) and 6 (fatigue).  
 
The broad obligation upon chain parties to take reasonable steps provides the 
flexibility for chain parties to take reasonable steps in the context of their own 
circumstances and also allow for changing circumstances over time. 
 
In looking at more specific duties the first issue is to determine which steps 
would have universal application. That might be difficult. It may be necessary 
or appropriate for some transport operators or manufacturers, but not others, 
to install a weighbridge. That may be a function of cost, available space and 
freight volumes.  
 
Loading dock procedures which provide for double checking of loads for 
compliance with MDLR requirements are likely to be a function of the size of 
the loading dock, freight volumes, the presence or availability of specialist 
staff, the availability of an on-site weighbridge etc. These are likely to vary 
from location to location. 
 
Mandating fixed compliance steps would set the standard and might 
encourage a “tick the box” approach. Fixed compliance steps would not 
necessarily take into account changes in technology, industry practice or 
changing circumstances generally. 
 
There is a rule of statutory interpretation, that where there is reference to 
certain things, but not others, those not specifically mentioned are excluded.31 
If, for example, steps 1, 2, 3, are imposed then that would become the 
reasonable steps obligation. If any one or more proved inadequate or if 
experience showed that steps 4, 5 and 6, were appropriate the rule might 
operate to prevent those latter steps being taken.  
 
In that case it would require legislative amendment, likely to be difficult given 
the legislative structure of the HVNL.  
 
In our opinion any specific steps or requirements would more appropriately be 
listed as examples in the Regulations. We recommend that the current 
flexibility be retained so that evolving practices, changes in technology and 

                                            
31

 The Latin expression is expressio unius est exclusio alterius 
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experience allow chain parties to take reasonable steps to meet their 
particular circumstances.   
 
The HVNL and WHS 
Unfortunately the relationship of the HVNL with the WHS Law of each 
jurisdiction is not satisfactorily dealt with in section 18 of the HVNL. Although 
contravention of the HVNL is admissible in any proceeding for an offence 
against the primary WHS Law, compliance with the HVNL is not, of itself, 
evidence that a person has complied with the primary WHS Law.  
 
In contrast, under section 229(2)(a) of the HVNL, compliance with a 
prescribed fatigue duty under another law is evidence the party took 
reasonable steps. 
 
The potential for proceedings under the HVNL and primary WHS Law for the 
same circumstances is another concern and clearly contemplated by section 
18(2).  
 
Whilst compliance with the HVNL might be evidence of compliance with the 
Primary WHS Law, that would be a matter within a court’s discretion as 
section18(3) clearly contemplates.   
 
WHS Law is based on different standards and tests and the ATA wants to 
avoid duplication or confusion with WHS Law. The overlap between the HVNL 
and primary WHS Law needs to be resolved but that might not be easy. If the 
reverse burden of proof provisions within the HVNL are removed and replaced 
with the standard prosecutorial burden of proof that would at least help in a 
dual prosecution circumstance.  
 
The overlap does not seem to us to have any immediate solution at this stage. 
A provision which prevents dual prosecution might be considered, but that 
may have some questions about its practicability.  
 
The core problem is the uncertainty about compliance. Perhaps Safe Work 
Australia and the NHVR could be asked to work on a set of compliance 
guidelines to provide some compliance certainty.  
 

**** 
 
We would be pleased to discuss any of these issues with you. 
 
Yours faithfully 

 

Tony Hulett 
 
Lord Commercial Lawyers 
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ADDENDUM 
PART A 

Proposed amendments to the Extended Liability provisions in sections 
183, 219, 261 and 315 
 
Please note that the consignee is included in section 183(2)(h):  
 
 183 Liability of employer etc. for contravention of mass, 

dimension or loading requirement 
(1)This section applies to an offence against section 96, 102 or 

111 (a relevant offence). 

(2) If a relevant offence is committed in relation to a heavy 

vehicle, each of the following persons is taken to have 

committed an offence against this subsection if the person does an act or 

makes an omission and the doing of the act or making of the omission results 

in the relevant offence— 

(c) an employer of the driver of the vehicle if the driver is 

an employed driver; 

(b) a prime contractor of the driver of the vehicle if the 

driver is a self-employed driver; 

(c) an operator of the vehicle or, if it is a combination, an 

operator of a vehicle in the combination; 

(d) a consignor of any goods for road transport using the 

vehicle that are in the vehicle; 

(c) a packer of any goods in the vehicle; 

(f) a loading manager for any goods in the vehicle; 

(g) a loader of any goods in the vehicle. 

(h) a consignee of any goods for road transport using  

the vehicle that are in the vehicle. 

Maximum penalty for an offence against this subsection—an 

amount equal to the maximum penalty for the relevant offence. 

(3) In a proceeding for an offence against subsection (2)— 

 (a) it is irrelevant whether or not the driver has been or will 

be proceeded against, or convicted of, the relevant 

offence; and 

(b) evidence a court has convicted the driver of the relevant 

offence is evidence that the offence happened at the time 

and place, and in the circumstances, stated in the charge 

resulting in the conviction; and 

(c) evidence of details stated in an infringement notice 

issued for the relevant offence is evidence that the 

offence happened at the time and place, and in the circumstances,  

stated in the infringement notice 
 

219 Liability of employer etc. for speeding offence 
(1)If a speeding offence is committed in relation to a heavy 

vehicle, each of the following persons is taken to have committed an offence 

against this subsection if the person does an act or makes an omission and the 

doing of the act or making of the omission results in the relevant offence— 

(a) an employer of the driver if the driver is an employed 
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driver; 

(b) a prime contractor of the driver if the driver is a 

self-employed driver; 

(c) an operator of the vehicle if the driver is making a 

journey for the operator. 

Maximum penalty— 

(a)if the speeding offence involves the driver of a heavy 

vehicle exceeding a speed limit of 50km/h or 

60km/h—$3000; or 

(b) if the speeding offence involves the driver of a heavy 

vehicle exceeding a speed limit of 70km/h or 80km/h— 

(i)by less than 15km/h—$3000; or 

(ii) by 15km/h or more—$5000; or 

(c) if the speeding offence involves the driver of a heavy 

vehicle other than a road train exceeding a speed limit 

of 90km/h— 

(i)by less than 15km/h—$3000; or 

(ii) by 15km/h or more—$5000; or 

(d) if the speeding offence involves the driver of a road train 

exceeding a speed limit of 90km/h— 

(i)by less than 15km/h—$5000; or 

(ii) by 15km/h or more—$10000; or 

 (e) if the speeding offence involves the driver of a heavy 

vehicle exceeding a speed limit of 100km/h or more— 

(i)by less than 15km/h—$5000; or 

(ii) by 15km/h or more—$10000. 

 (2) In a proceeding for an offence against subsection (1)— 

(a) it is irrelevant whether or not the driver has been or will 

be proceeded against, or convicted of, the speeding 

offence; and 

(b) evidence a court has convicted the driver of the 

speeding offence is evidence that the offence happened 

at the time and place, and in the circumstances, stated in 

the charge resulting in the conviction; and 

(c) evidence of details stated in an infringement notice 

issued for the speeding offence is evidence that the 

offence happened at the time and place, and in the 

circumstances, stated in the infringement notice. 

(3) In this section— 

speeding offence means an offence committed by the driver of 

a heavy vehicle because the driver exceeded a speed limit 

applying to the driver 

 

261 Liability of employer etc. for driver’s contravention of 
maximum work requirement or minimum rest 
requirement 
(1)This section applies to an offence committed because the 

driver of a fatigue-regulated heavy vehicle contravenes a 

maximum work requirement or minimum rest requirement 

applying to the driver under Division 2, 3, 4 or 5 (a relevant 
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offence). 

(2) If a relevant offence is committed involving the driver of a 

fatigue-regulated heavy vehicle, each of the following persons 

is taken to have committed an offence against this 

subsection if the person does an act or makes an omission and the doing of the 

act or making of the omission results in the relevant offence— 

(a)an employer of the driver if the driver is an employed 

driver; 

(b) a prime contractor of the driver if the driver is a 

self-employed driver; 

(c) an operator of the vehicle; 

(d) a scheduler for the vehicle; 

(e) a consignor of any goods for transport by the vehicle 

that are in the vehicle; 

(f) a consignee of any goods in the vehicle; 

 (g) a loading manager for any goods in the vehicle; 

(h) a loader of any goods in the vehicle; 

(i) an unloader of goods in the vehicle. 

Maximum penalty— 

(a) for a minor risk breach—$4000; or 

(b) for a substantial risk breach—$6000; or 

(c) for a severe risk breach—$10000; or 

(d) for a critical risk breach—$15000. 

 (3) In a proceeding for an offence against subsection (2)— 

(a) it is irrelevant whether or not the driver has been or will 

be proceeded against, or convicted of, the relevant 

offence; and 

(b) evidence a court has convicted the driver of the relevant 

offence is evidence that the offence happened at the time 

and place, and in the circumstances, stated in the charge 

resulting in the conviction; and 

(c) evidence of details stated in an infringement notice 

issued for the relevant offence is evidence that the 

offence happened at the time and place, and in the 

circumstances, stated in the infringement notice 

 

315 Liability of employer etc. for driver’s contravention of 
particular requirements of this Division 
(1)This section applies to an offence committed because the 

driver of a fatigue-regulated heavy vehicle contravenes a 

provision of Subdivision 1, 2, 3 or 4 (a relevant offence). 

(2) If a relevant offence is committed involving the driver of a 

fatigue-regulated heavy vehicle, each of the following persons 

is taken to have committed an offence against this 

subsection if the person does an act or makes an omission and the doing of the 

act or making of the omission results in the relevant offence— 

(a) an employer of the driver if the driver is an employed 

driver; 

(b) a prime contractor of the driver if the driver is a 

self-employed driver; 
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(c) an operator of the vehicle if the driver is making a 

journey for the operator; 

(d) a scheduler for the vehicle. 

Maximum penalty—$6000. 

(3) In a proceeding for an offence against subsection (2)— 

(a) it is irrelevant whether or not the driver has been or will 

be proceeded against, or convicted of, the relevant 

offence; and 

(b) evidence a court has convicted the driver of the relevant 

offence is evidence that the offence happened at the time 

and place, and in the circumstances, stated in the charge 

resulting in the conviction; and 

(c) evidence of details stated in an infringement notice 

issued for the relevant offence is evidence that the 

offence happened at the time and place, and in the 

circumstances, stated in the infringement notice 

 

PART B 

 

Proposed amendments to executive officer, unincorporated partnerships 

and unincorporated bodies provisions in sections 636, 637 and 638 

 

636 Liability of executive officers of corporation 
(1) If a corporation commits an offence against a provision of this 

Law specified in column 2 of Schedule 4, each executive 

officer of the corporation who knowingly authorised or 

permitted the conduct constituting the offence also commits 

an offence against the provision. 

Maximum penalty—the penalty for a contravention of the 

provision by an individual. 

(2) An executive officer of a corporation may be proceeded 

against and convicted for an offence against the provision 

whether or not the corporation has been proceeded against or 

convicted under that provision. 

(3) Nothing in this section affects any liability imposed on a 

corporation for an offence committed by the corporation 

under the provision. 

(4) Nothing in this section affects the application of any other law 

relating to the criminal liability of any persons (whether or 

not executive officers of the corporation) who are accessories 

to the commission of an offence or are otherwise involved in 

the contravention giving rise to an offence. 

(5) This section does not apply to an executive officer acting on a 

voluntary basis, whether or not the officer is reimbursed for 

the expenses incurred by the officer for carrying out activities 

for the corporation. 

 
637 Treatment of unincorporated partnerships 
(1) This Law (other than section 636) applies to an 

unincorporated partnership as if it were a corporation, but 
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with the changes set out in this section. 

(2) An obligation or liability that would otherwise be imposed on 

the partnership by this Law is imposed on each partner 

instead, but may be discharged by any of the partners. 

(3) An amount that would be payable under this Law by the 

partnership is jointly and severally payable by the partners. 

(4) An offence against this Law that would otherwise be committed by the 

partnership is taken to have been committed by each partner 

who knowingly authorised or permitted the conduct 

constituting the offence. 

 (5) Nothing in this section affects the application of any other law 

relating to the criminal liability of any persons (whether or 

not partners in the partnership) who are accessories to the 

commission of an offence or are otherwise involved in the 

contravention giving rise to an offence. 

(6) Subsections (4) and (5) do not apply to a partner acting on a 

voluntary basis, whether or not the partner is reimbursed for 

the expenses incurred by the partner for carrying out 

activities for the partnership. 

(7) For the purposes of this section, a change in the composition 

of the partnership does not affect the continuity of the partnership 

 

638 Treatment of other unincorporated bodies 
(1) This Law (other than section 636) applies to an 

unincorporated body as if it were a corporation, but with the 

changes set out in this section. 

(2) An obligation or liability that would otherwise be imposed on 

the unincorporated body by this Law is imposed on each 

management member of the body instead, but may be 

discharged by any of the management members. 

(3) An amount that would be payable under this Law by the 

unincorporated body is jointly and severally payable by the 

management members of the body. 

(4) An offence against this Law  

 that would otherwise be committed by the 

unincorporated body is taken to have been committed by each 

management member of the body who knowingly authorised 

or permitted the conduct constituting the offence. 

Maximum penalty—the penalty for a contravention of the 

provision by an individual. 

 (5) Nothing in this section affects the application of any other law 

relating to the criminal liability of any persons (whether or 

not management members of the unincorporated body) who 

are accessories to the commission of an offence or are 

otherwise involved in the contravention giving rise to an 

offence. 

(6) Subsection (4) does not apply to a management 

member of the unincorporated body acting on a voluntary 

basis, whether or not the member is reimbursed for the 

expenses incurred by the member for carrying out activities 
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for the body. 

(7) For the purposes of this section, a change in the composition 

of the unincorporated body does not affect the continuity of 

the body. 

(8) In this section— 

management member, of an unincorporated body, means— 

(a) if the body has a management committee—each member 

of the management committee; or 

(b) otherwise—each member who is concerned with, or 

takes part in, the body’s management, whatever name is 

given to the member’s position in the body. 

unincorporated body includes an unincorporated local 

government authority, but does not include an unincorporated 

partnership 


